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JUSTICE COMMITTEE 
 

AGENDA 
 

36th Meeting, 2017 (Session 5) 
 

Tuesday 12 December 2017 
 
The Committee will meet at 9.45 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 9 in private. 
 
2. Subordinate legislation: The Committee will take evidence on the Criminal 

Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 2017 
[draft] from— 

 
Annabelle Ewing, Minister for Community Safety and Legal Affairs, 
Stephen Tidy, Police Division, Aileen Grimmer, Civil Law and Legal 
System Division, and Sadif Ashraf, Directorate for Legal Services, Scottish 
Government. 
 

3. Subordinate legislation: Annabelle Ewing (Minister for Community Safety and 
Legal Affairs) to move—  

 
S5M-09233—That the Justice Committee recommends that the Criminal 
Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 
2017 [draft] be approved. 
 

4. Subordinate legislation: The Committee will take evidence on the Police 
Investigations and Review Commissioner (Application and Modification of the 
Criminal Justice (Scotland) Act 2016) (Scotland) Order 2017 [draft] from— 

 
Michael Matheson, Cabinet Secretary for Justice, George Dickson, Police 
Division, and Louise Miller, Directorate for Legal Services, Scottish 
Government. 
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5. Subordinate legislation: Michael Matheson (Cabinet Secretary for Justice) to 

move—  
 

S5M-09393—That the Justice Committee recommends that the Police 
Investigations and Review Commissioner (Application and Modification of 
the Criminal Justice (Scotland) Act 2016) (Scotland) Order 2017 [draft] be 
approved. 
 

6. Domestic Abuse (Scotland) Bill: The Committee will consider the Bill at 
Stage 2 (Day 2). 

 
7. Offensive Behaviour at Football and Threatening Communications 

(Repeal) (Scotland) Bill: The Committee will take evidence on the Bill at 
Stage 1 from— 

 
James Kelly MSP, Member in Charge of the Bill; 
 
Mary Dinsdale, Non-Government Bills Unit, and Catriona McCallum, 
Solicitor's Office, Scottish Parliament. 
 

8. Justice Sub-Committee on Policing: The Committee will consider a report 
back from the Sub-Committee meeting on 7 December 2017. 

 
9. Offensive Behaviour at Football and Threatening Communications 

(Repeal) (Scotland) Bill: The Committee will consider the main themes 
emerging from the evidence received on the Bill at Stage 1. 

 
10. Civil Litigation (Expenses and Group Proceedings) (Scotland) Bill (in 

private): The Committee will continue consideration of a draft Stage 1 report. 
 
 

Peter McGrath 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda items 2 and 3  

Paper by the clerk - Criminal Legal Assistance SSI 
 

J/S5/17/36/1 

Agenda items 4 and 5  

Paper by the clerk - Police Investigations and Review 
Commissioner SSI 
 

J/S5/17/36/2 

Agenda item 6  

Correspondence from the Lord President 
 

J/S5/17/36/3 

Domestic Abuse (Scotland) Bill and all associated 
documents  
 

  

Agenda item 7  

Paper by the clerk - Offensive Behaviour at Football and 
Threatening Communications (Repeal) (S) Bill 
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Private paper 1 - Offensive Behaviour at Football and 
Threatening Communications (Repeal) (S) Bill 
 

J/S5/17/36/5 (P) 

Offensive Behaviour at Football and Threatening 
Communications (Repeal) (S) Bill and accompanying 
documents  
 

  

All written submissions received on the Bill  
 

  

Agenda item 8  

Paper by the clerk - Justice Sub-Committee on Policing 
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Agenda item 9  

Private paper 2 - Offensive Behaviour at Football and 
Threatening Communications (Repeal) (S) Bill 
 

J/S5/17/36/7 (P) 

Agenda item 10  

Private paper - Civil Litigation (Expenses and Group 
Proceedings) (S) Bill 
 

J/S5/17/36/8 (P) 

Civil Litigation (Expenses and Group Proceedings) (S) Bill 
and accompanying documents  
 

  

All written submissions received on the Bill  
 

  

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/103883.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/103883.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/105269.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/105269.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/105269.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105631.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/104998.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/104998.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105745.aspx
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Justice Committee 
 

36th Meeting, 2017 (Session 5), Tuesday 12 December 2017 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following affirmative 
instrument: 
 

 Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) 
Regulations 2017 [draft] 

 
Introduction 
 
2. This instrument is made under sections 8A(1), 9, 31(9), 33(2), (3) and 3A, 36(1), 
(2)(a), (d) and (e) and 41A, of the Legal Aid (Scotland) Act 1986 (the 1986 Act) and all 
other enabling powers. The Regulations will ensure that criminal legal assistance is 
available when Part 1 of the Criminal Justice (Scotland) Act 2016 commences on 
25 January 2018.    
 
3. Further details on the purpose of the instrument can be found in the policy note 
at Annexe A.  
 
4. The Committee has received written submissions from the Minister for 
Community Safety and Legal Affairs, Dunfermline District Society of Solicitors, the 
Edinburgh Bar Association, the Law Society of Scotland, the Scottish Legal Aid Board, 
the Society of Solicitors and Procurators of Stirling, and the Society of Solicitors in the 
Supreme Court. These are attached at Annexe B. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
5. The Delegated Powers and Law Reform Committee considered this instrument 
at its meeting on 21 November 2017 and agreed that it did not need to draw it to the 
attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
6. The Justice Committee is required to report to the Parliament on the instrument 
by 18 December 2017. The Minister for Community Safety and Legal Affairs has 
lodged motion S5M-09233 proposing that the Committee recommends approval of the 
instrument. The Minister is due to attend the meeting on 12 December to answer any 
questions on the instrument and to move the motion for approval. 
 
7. It is for the Committee to decide whether or not to agree to the motion, and then 
to report to the Parliament by 18 December 2017. Thereafter, the Parliament will be 
invited to approve the instrument. 
 

http://www.legislation.gov.uk/sdsi/2017/9780111037256/contents
http://www.legislation.gov.uk/sdsi/2017/9780111037256/contents
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8. The Committee is asked to delegate to the Convener authority to approve 
the report on the instrument for publication. 
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ANNEXE A 
 

Policy Note 
 

Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 
2017 [draft] 

 
Policy Objectives  
 
1. The purpose of these Regulations is to ensure criminal legal assistance is 

available when Part 1 of the Criminal Justice (Scotland) Act 2016 (CJ(S)A)  
commences on 25 January 2018.    

 
2. Part 1 of CJ(S)A includes provisions on the powers of the police to arrest, hold 

in custody and question a person who is suspected of committing an offence.  
This part also provides for the rights of such persons in custody.  The key 
provisions of Part 1 of the CJ(S)A that are relevant to these draft regulations are 
as follows. 

 
3. Section 32 of the CJ(S)A provides the right of a person reasonably suspected of 

committing an offence to have a solicitor present during police interview. It 
applies to a person who is in custody or voluntarily attending for the purpose of 
being interviewed.   

 
4. Section 44 of the CJ(S)A provides that a person in custody has the right to 

consult with a solicitor at any time. CJ(S)A specifies that consultation may be 
any appropriate method. It is anticipated that telephone and video conferencing 
will be used, except where the person in custody is considered vulnerable 
under section 328 of the Mental Health (Care and Treatment)(Scotland) Act 
2003 and a solicitor is requested to attend by the custody officer. New legal 
assistance provisions are desirable to ensure cost effective delivery of legal 
advice under section 44. 

 
5. Section 16 of the CJ(S)A introduces the a new procedure, known as 

investigative liberation, which allows a person being held in custody to be 
released from custody on any condition which is necessary and proportionate 
for the purpose of ensuring the proper conduct of the investigation . Under 
section 19 of the CJ(S)A, a person subject to investigative liberation can apply 
to a sheriff for review of the conditions.   

 
6. Section 26 provides a person in custody having been charged with an offence 

may be released on an undertaking only if the person signs the undertaking.  
The terms of the undertaking are the person undertakes to appear at a 
specified court as a specified time and comply with conditions imposed.  Under 
section 30 of the CJ(S)A, a person may apply to a sheriff to have the condition 
imposed under section 26 reviewed. 

 
7. Section 35 of the CJ(S)A  introduces post-charge questioning where an 

application to the court can be made to question a person after they have been 
charged with an offence. This will mainly be used when new or significant 
evidence comes to light after the initial charge has been made. Under section 
36(1)(a) of the CJ(S)A, where a warrant has been granted to arrest the person 
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in respect of an offence or the person has appeared before a court in respect of 
the offence, the application to the sheriff for authorisation may be made by the 
prosecutor. 

 
8. In consequence of the CJ(SA), amendments are being made by the UK 

Parliament to reserved legislation in the Criminal Justice (Scotland) Act 2016 
(Consequential Provisions) Order 2017 to apply aspects of Part 1 of the CJ(S)A 
to other bodies that have the power of arrest in Scotland such as the Ministry of 
Defence Police. The Order is due to commence on 25 January 2018.  Criminal 
legal assistance will also be available on the same basis where the application 
of Part 1 is extended by that UK Order. 

 
Background 
 
9. Currently public funding of legal advice, in the context of advice in a police 

station is available in the form of Advice and Assistance (A&A) through the 
Police Station Duty Scheme.   

 
10. A&A is suited to police station advice in that it was designed to allow relatively 

modest levels of legal advice to be provided quickly without the full scrutiny of 
applications that would be necessary for legal aid for court proceedings.  
However in some respects A&A is administratively cumbersome.  When the 
Police Duty Scheme was introduced in 2011, it was on an interim basis with a 
commitment to review the fee arrangements when the various reviews on the 
criminal justice system had been completed. The implementation of the CJ(S)A 
marks the end of that process. 

 
11. The current Police Station Duty Scheme arrangements are managed by the 

Scottish Legal Aid Board (SLAB) under section 31(8) of the 1986 Act. A&A may 
only be provided in relation to those exercising their rights under section 15A of 
the Criminal Procedure (Scotland) Act 1995 by a solicitor arranged by SLAB. 
SLAB maintain a list of solicitors in a duty rota scheme whereby those solicitors 
are allocated a duty period additionally SLAB operate the Solicitor Contact Line 
(SCL). The SCL acts as the handling interface for requests from Police 
Scotland, and arranges the duty cover through duty solicitors or SCL solicitors.  
Although only duty solicitors may provide police stations advice and advice 
most solicitors are on the duty lists and in the majority of cases clients will get 
advice from their solicitor of choice via the SCL.  

 
12. Fees for A&A are detailed in Part 2 of Schedule 3 of the Advice and Assistance 

(Scotland) Regulations 1996 (the 1996 Regulations).   
 
13. Over time, SG has removed any means testing and contributions for police 

station advice to the effect that currently the provision is for free legal advice for 
everyone who exercises the statutory right to police station advice. The full 
potential cost of this to the legal aid fund has never fully materialised. It is 
thought that at least 60% of telephone advice given by solicitors in private 
practice is given without engaging with the advice and assistance formalities.  
Solicitors are dissuaded from claiming because the A&A process is 
cumbersome and requires a hard copy signature  
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14. After advice has been provided, the solicitor has to prepare a fee claim.  Most 
solicitors submit their A&A accounts online. The online account still requires a 
breakdown of the individual elements of the fees claimed. 

 
15. The current feeing arrangements have resource costs to both the solicitor and 

the Scottish Legal Aid Board (SLAB). 
 
Changes 
 
16. In its paper “Legal Assistance in Scotland Fit for the 21st Century”  the Law 

Society of Scotland (LSS) recommended that SG introduce a system of block 
fees, in addition to harmonising and streamlining, as much as possible, all 
funding arrangements in relation to summary crime. CJ(S)A has allowed SG to 
move forward on some of these recommendations by introducing block fees for 
police station advice and streamlining the payment system to solicitors for that 
advice. 

 
17. Regulation 5 amends into Schedule 3 of the 1996 Regulations new block fee 

tables. Part 3 sets out the fees for ABWOR for proceedings under section 19, 
30 and 36(1)(a) of the CJ(S)A. Part 4 sets out fees for A&A where a person has 
exercised their right to have a solicitor present under section 32 or 44 of the 
CJ(S)A.   

 
18. In addition a higher rate of A&A is payable to a solicitor where the work takes 

place at an unsocial time and the definition of unsocial time includes weekends 
and specified holidays. 

 
19. Recognising the cumbersome nature of claiming for police station advice 

Regulation 5(2) removes the requirement for applications for A&A to be signed 
and solicitors can claim payment online simply by using the National Custody 
System number. 

 
20. Most of the anticipated legal work will take place a time when proceedings have 

not commenced and therefore would be either A&A or ABWOR. However, it is 
possible that some of the work may arise after a solicitor has been granted 
criminal legal aid. The amendments to the Criminal Legal (Scotland) (Fees) 
Regulations 1989 and the Criminal Legal Aid (Fixed Payments)(Scotland) 
Regulations 1999 by regulation 4(1) and 6(2) of these Regulations provide that 
the fee for the work will be same regardless of whether it is A&A, ABOWR or 
criminal legal aid. 

 
21. With the introduction of the CJ(S)A SG has confirmed the right of a suspect to 

legal advice when being interviewed and added a right to consult with a solicitor 
at any time.   

 
22. It is an issue, not a risk, that the cost of police station advice post 

implementation of the CJ(S)A will be higher than incurred now simply by virtue 
of the circumstances in which a suspect a police station may take legal advice. 

 
23. These regulations also remove references in the legal regulations to the 

Criminal Procedure (Scotland) Act 1995 where they are no longer relevant and 
substitute reference to the CJ(S)A as appropriate. 
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24. There is the opportunity to make changes and new provision by way of block 

fees that will have a positive benefit to the legal aid system in terms of reducing 
administrative costs to both SLAB and the profession. 

 
25. There is also the opportunity to simplify the system of fees, as the previously 

cumbersome administrative process for A&A for police station advice will be 
automatic with only the National Police Custody number being required to 
enable the solicitor to claim payment. 

  
Consultation  
  
26. Meetings were held with the Law Society‟s Legal Aid Negotiating Team (LANT) 

to discuss fees for police station duty in light of the commencement of the 
CJ(S)A. Initial proposals were presented to the LANT on 8 March 2017.  The 
fee levels in the original proposal were based on the legal aid costs in the 
financial memorandum of the Criminal Justice (Scotland) Bill and equated to an 
additional cost of £2.8m per annum to the legal aid fund. 

 
27. The Minister for Community Safety and Legal Affairs met with the Law Society 

on 14 March 2017 and subsequently Ian Moir, LANT convener, wrote to the 
Minister with counter proposals. These proposals were costed by SG at around 
£4.3m per annum. 

 
28. SG reconsidered their proposal and the counter proposal from LSS and agreed 

to a number of changes. 
 

 Agreed to extend the times when an anti-social hour‟s premium will be 
applied 

 Agreed to apply that anti-social premium to travel time 

 Agreed to apply that anti-social premium to telephone calls 

 Increased the block fees from the original proposal 
 
29. The new offer from SG raises the spend on police station advice from £300k 

per annum to  £3.1m per annum and is an additional pressure on the legal aid 
budget.  This new offer was formally communicated to the profession on 11 
May 2017. 

 
30. At a meeting on 29 June 2017 between the Minister for Community Safety and 

Legal Affairs and the LSS it was agreed SG would consider the LSS suggestion 
that savings made by the increased use of diversions and alternatives to 
prosecution could fund an increase in the level of block fees considered. 

 
31. Analysis of savings and forecast of spend continued to reflect an overspend, 

against budget allocation, on the legal aid fund.   
 
32. The Minister wrote to the LSS on 30 July to confirm that SG could not offer any 

increase in the level of fees from the 11 May 2017 offer. 
 
33. A consultation on the draft SSI closed on 15 September 2017. Responses were 

received from: 
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 SG Victims and Witnesses Team 

 Police Scotland 

 Dunfermline District Society of Solicitors 

 Edinburgh Bar Association 

 Law Society of Scotland 
 
34. The consultation exercise did not raise any fundamental concerns with the 

working of the new regulations but the level of block fees on offer was raised by 
each stakeholder from the legal profession. 

  
Impact Assessments 
  
35. An EQIA has been completed on Criminal Legal Assistance (Miscellaneous 

Amendments) (Scotland) Regulations 2017. No groups with protected 
characteristics were identified as being adversely impacted by these 
regulations. 

 
36. The CJ(S)A and the legal aid regulations around it will increase certainty for 

those detained at a police station around their right to advice, this will have a 
positive impact on justice. 

 
37. A CRWIA was not considered necessary.  
 
Financial Effects  
 
38. A Business and Regulatory Impact Assessment (BRIA) has been completed. 

The impact of this policy on business is an additional £3.1m spend on legal aid 
and advice.  

 
 
 
  

http://www.legislation.gov.uk/sdsi/2017/9780111037256/pdfs/sdsieqia_9780111037256_en.pdf
http://www.legislation.gov.uk/sdsi/2017/9780111037256/pdfs/sdsifia_9780111037256_en.pdf
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ANNEXE B 
 

Written submission from the Minister for Community Safety and Legal Affairs 
 
Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 

2017 
 
As the draft affirmative regulations for Criminal Legal Assistance (Miscellaneous 
Amendments) (Scotland) Regulations are laid, I thought it might be useful to provide 
the Justice Committee with some background information regarding stakeholder 
engagement on police station duty fees and how the proposed fees in the regulations 
were reached. 
 
Background 
 
I wrote to the committee in October 2016 and highlighted that my predecessor had 
instructed the Scottish Legal Aid Board, SLAB, to conduct a review of three strands of 
work: 
 

 Identifying opportunities to streamline, simplify and modernise the legal aid 
system 

 Update the Code of Practice for Criminal Legal Assistance 

 Review the operation of police station advice 
 
The implementation of the Criminal Justice (Scotland) Act 2016 (CJ(S)A) provided the 
ideal opportunity for us to work with stakeholders to review the police station duty 
scheme, identify and introduce changes to streamline the system and investigate the 
restructure of the fee system. 
 
Meetings were held with key stakeholders to investigate possible changes and discuss 
fee reform.  Discussions included not only the level of fees, but also the introduction of 
a block fee system and the simplification of the system around solicitors claiming 
payment for police station advice.   
 
An initial offer around fees was made to the Law Society of Scotland (LSS) at 
meetings on the 8 and 14 March.  The LSS responded with counter proposals on the 
21 March.  These counter proposals were carefully considered and changes were 
made to our original offer on the fee levels.   
 
The Scottish Government agreed to: 
 

 Amend the times when an anti-social hours premium would be applied 

 Apply the anti-social premium to travel time 

 Apply the anti-social premium to telephone calls 

 Increase the block fee levels from the original proposal 
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Details are as follows: 
 
1. Definition of anti-social hours 
 
Law Society Proposal 
 
The LSS sought a change to the current interpretation of anti-social hours‟ work that 
would attract an additional premium of 33%.  Current regulations specify that, for 
example, Christmas Day does not attract an anti-social hours premium.   
 
Scottish Government Position 
 
We agreed to redefine anti-social hours as follows: 
 

 1900 to 0700 all days of the week, including weekends 

 All day at weekends – Saturday and Sunday 

 Public Holidays – 8 days per year  
 
This will have a significant impact on the fees paid for police station advice.  That 
measure alone will realise potential income of over £360,000 for solicitors undertaking 
police station advice. 
 
2. Telephone call fees 
 
Law Society Proposals 
 
LSS sought a fee of £50 for telephone calls and suggested that currently the fee for 
telephone calls is £34.  It was not clear the basis on which the figure of £34 was 
reached.  Telephone advice is currently paid on a time and line (detailed) basis.  For 
example, under advice and assistance fees: 
 

 A 30 minute phone call - £23.20 

 A minimum payment of £30.94 for phone calls after 22:00 

 Calls of up to 4 minutes are paid at £2.64, over 4 but less than 10 minutes, 
£6.60 and over 10 minutes, £11.60 per quarter hour 

 
Scottish Government Position 
 
Proposed fee of £30 compares well to other jurisdictions and represents a substantial 
increase on the current fee of £11.60 paid for calls up to 15 minutes (159%) and the 
£23.20 paid for calls up to 30 minutes (29%).  In addition, there are many calls that are 
currently unclaimed as under the time and line arrangements, many solicitors do not 
consider it worthwhile to submit an account. 
 
As part of the package of fee proposals, a new simplified process will be introduced 
that will make it very simple to claim the flat fee and this, along with the £30 flat fee, 
will lead to a significant increase in the level of fees paid for telephone calls. 
 
In addition, a commitment has been made to include an anti-social hours premium to 
the flat fee, which will provide for an additional 33% to be paid for telephone calls.   
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3. Attendance fee for personal attendance 
 
Law Society Proposals 
 
LSS sought fees in line with those payable for VIPER parades, which are identification 
parades for witnesses, and suggested this is £114 per hour .  The figure of £114 
applies only to solemn work, and hence more serious crimes, and is an enhanced fee 
for particular circumstances of ID parades under the old system.  The enhancement 
includes the antisocial aspect of the work and there is no further antisocial fee 
element.  The LSS would also wish to claim an antisocial payment of 33% on top of 
the already enhanced fee.   
 
Scottish Government Position 
 
We responded positively to the strong views that the initial fee rates were not 
sufficient, and made an improved offer. 
 

 Up to 2 hours – from £100 to £115.  This represents an increase on the current 
time and line payments e.g. for 20 minutes work this would be a 396% increase 
on current rates and for just under 2 hours‟ work it would be an increase of 
42%.  Plus an additional 33% antisocial premium 

 

 2 to 4 hours – from £175 to £200.  This represents an increase on the current 
time and line payments e.g. for just over 2 hours‟ work the increase would be 
92% and for 3 hours 50 minutes it would be an increase of 8%. Plus an 
additional 33% antisocial premium. 

 

 Beyond 4 hours‟ work - £200 plus £50 for each hour (or part of hour) thereafter.  
Cases up to 6 hours would see an increase of 16% on average.  Plus an 
additional 33% antisocial premium. 

 

 All fees increased by 33% if the advice falls within anti-social hours.  This 
includes telephone calls and travel. 

 
4. Travelling Time 
 
Law Society Proposal 
 
LSS asked that the current rate of half time for travel be changed to providing full time 
rate for travel. 
 
Scottish Government Position 
 
The current rate is in line with other jurisdictions such as England and Wales where 
half time is the norm.  It is considered reasonable that half pay is paid for travelling 
time, which is considerably less arduous than  the work involved with giving advice to 
a client in custody or appearing in court.  A point to note is that while travelling time is 
payable at half rate we have not changed the payment arrangements in respect of 
waiting time, and in other jurisdictions that is also routinely payable at half rates. 
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While we do not think it reasonable to apply full fee rate for travel we will apply the 
antisocial premium to travel fees where any part of the attendance takes place during 
anti-social hours. 
 
5. Challenges to investigative liberation/bail conditions and post charge 
questioning 
 
Law Society Proposal 
 
LSS proposed that the block fee payable when a matter does not proceed to court 
should be increased from £50 to £75 and that the fee for work when a matter does 
proceed to court should be increased from £75 to £125.  Further, that there should be 
an additional payment of £50 for each subsequent court hearing. 
 
Scottish Government Position 
 
The current fee proposal of £50 represents a fair remuneration for up to one hour of 
work.  This fee is consistent with the payment arrangements for certain court diets 
under the fixed payment regime.  It is anticipated that court appearances are likely to 
be fairly infrequent and of very short duration and, where that is not the case, there will 
be the opportunity to apply for exceptional case status which is time and line fees. 
 
However, we agreed to improve on our initial proposal to add an additional payment of 
£50 for each additional hearing. 
 
Summary 
 
The current spend on police station advice is in the region of £300k.  The introduction 
of block fees which are higher than the current time and line rates, simplification of the 
system to claim for police station advice and the new processes to be covered by legal 
aid will equate to an investment of £3.1m per annum. 
 
There are both financial and administrative benefits to the proposals put forward by the 
Scottish Government: 
 

 Eased and simplified application and payment process 
 Removing the need for the current two stage advice and assistance application 
and time and line accounts process.  Instead a simplified, one stage fee claim process 
after the work has been done will be introduced. 
 

 Higher Fee claim rate 
 At present, solicitors only claim about 30% of all cases referred to them under 
the advice and assistance regime.  The new arrangements will mean it will be much 
easier for solicitors to make claims.  This will reduce the proportion of relevant work 
undertaken by solicitors that goes unclaimed. 
 

 Increased Fees on a predominantly fixed or block fee basis 
Changing the fee structure to block fees is more efficient for the profession and SLAB.  
Where comparisons can be made, the new fees offer some significant increases on 
the current Advice and Assistance regime.  An estimated £3.1 million fees and 
outlays in expected to be paid to solicitors. 
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 No financial eligibility test 
Advice given to people in police stations is free and automatic.  That means there is no 
financial eligibility test, nor are there any client contributions.  This reduces the 
administrative burden on solicitors. 
 

 Extension of anti-social hours – 1900 to 0700 weekdays, all weekend, 8 
public holidays per year and for travel time. 

Our proposals contained in the Legal Assistance (Miscellaneous Amendments) 
Regulations  2017 and set out above will make a significant investment in fees payable 
to solicitors who provide police station advice.  We moved substantially from our 
original proposals which were costed at  around £2.8 million to this final offer.  We put 
forward improvement in every aspect of the fees, both on the current situation and the 
original offer. 
 
The cost of the LSS proposals would be around £4.3 million which is simply not 
affordable at this time of severe financial pressures. 
 
An effective Police Station Duty scheme is vital to ensuring all those who are in police 
custody have access to legal advice and I am hopeful solicitors will realise that in 
these times of significant financial pressure the offer made by SG is a good one. 
 
I am happy to meet with the Justice Committee to discuss and clarify the contents of 
this letter and, if required, the draft regulations. 
 
Annabelle Ewing 
Minister for Community Safety and Legal Affairs 
29 November 2017 
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Written submission from Dunfermline District Society of Solicitors 
 

Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 
2017 

 
I refer to the above and to the invitation to respond to the consultation process in 
advance of the regulations being debated by the Justice Committee on 12/12/17.  A 
Faculty meeting was held to discuss the proposed regulations. 
  
For the following reasons it was the unanimous view of those present at the Faculty 
meeting that if the regulations are laid in the present form then no firm will participate 
in the Police Duty Scheme.   
  
Part 1 of the Criminal Justice (Scotland) Act 2016, due to be implemented in January 
2018, is clearly designed to allow appropriate legal advice to be tendered to all of 
those in custody when they are particularly vulnerable.  The changes to the existing 
system will have a significant impact on the practical operation of criminal justice in 
Scotland.  In particular a significant increase in terms of police station work and 
attendances is predicted. 
 
The fee structure proposed is not fit for purpose and will result in an economically 
unviable situation for the employers of solicitors providing advice at police stations and 
significant consequences for the personal and professional lives of the solicitors 
themselves.   
 
The result of the proposed amendments coupled with the draft code of conduct drawn 
up by the Scottish Legal Aid Board is that firms will require to provide a member of 
staff to be on call at all times. In particular those on the Police Station Duty Scheme 
will require to provide both an employee on call and a back- up solicitor. 
 
As far as employers are concerned this creates significant difficulties.  Employers 
cannot arbitrarily change terms of employment.  Employees would be entitled simply to 
refuse to provide cover. Significant restrictions will be placed on persons on call.  They 
will require to be available to attend at police stations shortly after receiving a call. 
Person on call will therefore require to remain within easy travelling distance of 
relevant police stations and will not be able to attend social functions, commit to 
childcare or to other care and responsibilities. The likely consequence of this will be 
that those who are on call will be considered for employment law purposes to be 
employed during the period they are on call. The provisions do not provide 
remuneration for simply being on call.  Employers will therefore be put in a position 
where they cannot force employees to perform this function and those employees who 
voluntarily agree to perform the function will require to be remunerated which is not 
viable under the proposed system. 
 
Additionally, there are likely to be significant duty of care implications if an employer 
asks an employee to be on call after working a full day with potential attendance at a 
police station and inadequate sleep. 
 
As far as employees are concerned, proposals mean that they are placed in the 
unenviable position of being asked to perform work with no remuneration being 
provided.   
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There is also a significant issue in terms of sex and equality discrimination.  The effect 
of the lack of remuneration for those being placed on call is that no provisions can be 
made by them to fund childcare nor to provide care for ill or infirm dependents.  These 
are not abstract concerns but are the realities which will be faced by many members of 
our Faculty who despair at the potential consequences for them and their families. 
 
Concerns have been raised that firms in the future will be drawn to recruiting only 
those who do not have children, are unlikely to have children and who do not have any 
caring responsibilities.  
 
Additional concerns raised by members of the faculty relate to the operation of the 
Police Station Duty Scheme in this jurisdiction.  At present four firms undertake police 
station duty work.  This would mean firms being required to carry out police station 
duty on call at least once per month and additionally providing cover for their own 
clients. This will place an unduly onerous obligation on both firms and their employees.   
 
Chris Sneddon 
6 December 2017 
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Written submission from Edinburgh Bar Association 
 

Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 
2017 

 
The Edinburgh Bar Association represents the interests of solicitors operating in 
Edinburgh Sheriff Court. It is understood that this is the second largest Faculty of its 
kind. Since 2015 following the closure of Haddington Sheriff Court, it has also 
represented the interests of solicitors who previously operated in that jurisdiction. The 
court is one of the busiest in Scotland with both criminal and civil business set down 
for each sitting day. 
 
Earlier in 2017, at the time when the rates of pay for police station advice to be 
provided following the Criminal Justice (Scotland) Act 2016 coming into force were first 
being discussed, the unanimous view of the Association was that the duty scheme 
relevant to this jurisdiction should not be serviced by solicitors in private practice and, 
to that end, the membership voted to withdraw from that scheme in the event of those 
rates of pay being enacted. 
 
Since then, the Government has drafted the Regulations which are now the subject of 
consultation. This Association previously provided evidence in a written submission to 
the Government‟s own consultation. That submission is attached as an appendix to 
this one. The submission was compiled  in the spirit of cooperation having regard for 
the need to bring into force the entirety of the 2016 Act. However, it highlighted the 
inadequacies of the Regulations against a background of year on year cuts to criminal 
Legal Aid which has resulted in significant numbers of solicitors leaving this sector of 
the profession altogether. 
 
Since our submission was made to the Government, significant practical implications 
of the 2016 Act have become known. Firstly, we have been told that it is the intention 
of Police Scotland to conduct identification procedures during pre-charge arrest. 
Secondly, we have learned that it is the force‟s policy not to conduct an interview of a 
suspect without a solicitor being present where that suspect also requires the 
attendance of an appropriate adult. It may well be that this latter policy has been 
arrived at by virtue of the terms of section 33(2)(c) of the Act. That provides that a 
person who is over the age of 16, and, owing to mental disorder, appears to a 
constable to be unable to understand sufficiently what is happening or communicate 
effectively with the police, may not consent to being interviewed without a solicitor 
present. However, any person with a working knowledge of the criminal courts will be 
aware that a substantial proportion of those who appear before them have a mental 
disorder and almost all of those persons are unable to properly understand what is 
happening and/or effectively communicate with the police. This provision will inevitably 
lead to a substantial rise in the number of police interviews which require the 
attendance of a solicitor. Such interviews can take place all over Scotland at any time 
of the day. It is often the case that (as indicated in our last response) a solicitor is 
notified that there will be an interview at some point that day and then have to wait for 
hours for the call to say when the interview is likely to happen. This effectively can 
write off a whole day which can severely affect the solicitor‟s personal and family life 
and the solicitor‟s other business obligations. 
 
In addition, Section 44 of the Act extends the right to access to a solicitor providing 
that „A person who is in police custody has the right to have a private consultation with 
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a solicitor at any time‟.  It is estimated that this will increase the numbers of people 
eligible for legal advice by 163,360. Of course this is only an estimate and it is not 
known how many people will actually choose to exercise this right. This Association 
has concerns about the operation of this section and the potential impact upon our 
workload. It is also difficult to envisage what meaningful advice will be able to be given 
to many accused in this situation. Often an accused will be in custody on a non-
appearance warrant and will be held to appear in court on the next lawful day. There is 
essentially no advice that can be given in these circumstances and it is predicted that 
some persons in custody in this situation will exercise this right to raise issues which 
cannot be dealt with at that time by the solicitor and that we will be providing 
something more akin to a support service. Concerns have also been raised in relation 
to persons who exercise this right and have a nominated solicitor who is not available 
to speak to them. Any other solicitor speaking to such individuals could fall foul of the 
Law Society Code of Conduct. 
 
As can be seen from our earlier submission to the Government, the suspicion of this 
Association was that the introduction of the statutory provisions would inevitably lead 
to an increase in the workload of solicitors at a time when rates of pay are at an 
historic low and in circumstances where the dearth of solicitors which that situation has 
brought about (this Association has lost many members to non-criminal defence roles 
and is struggling to attract young lawyers) has already substantially increased the 
workload of those who have remained. It is clear on account of what we have now 
learned that our concern is well founded – there can be no doubt that the burdens 
placed on solicitors engaged in criminal work will increase yet further. Firms are 
downsizing and the majority of firms in this jurisdiction have three or four qualified 
solicitors. It is unknown whether such firms will actually have the capacity to provide 
the level of service required. This is particularly so in light of the rates of pay offered. 
Firms are operating with the minimal number of staff required due to rising operating 
costs which have not been accompanied by any increase in Legal Aid rates. 
 
The Association would like to make clear to the Committee that these policy 
developments have become known to us by virtue of having been told of them by 
individual police officers. It is a grave concern that they have not been the subject of 
official communication. The concerns which this Association has had about the 
imminent introduction of these statutory provisions have been well known to all 
relevant bodies for several months. That we have not been made aware of these 
policy positions which serve to confirm our suspicions is indicative of utmost bad faith. 
 
Against this background, the committee of the Edinburgh Bar Association is now 
wholly unable to recommend to its members that they participate in the provision of 
police station advice. The Association feels it would be irresponsible to recommend to 
its members to provide this service against a background of lack of communication, 
the fact that we have no idea whether we will be in a position to provide this service 
and the fees which currently are payable for the work. 
 
Edinburgh Bar Association 
7 December 2017 
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Written submission from the Law Society of Scotland 
 

Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 
2017 

 
Introduction 
 
The Law Society of Scotland is the professional body for over 11,000 Scottish 
solicitors. With our overarching objective of leading legal excellence, we strive to excel 
and to be a world-class professional body, understanding and serving the needs of our 
members and the public. We set and uphold standards to ensure the provision of 
excellent legal services and ensure the public can have confidence in Scotland‟s 
solicitor profession. 
 
We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective 
solicitor profession working in the interests of the public and protecting and promoting 
the rule of law. We seek to influence the creation of a fairer and more just society 
through our active engagement with the Scottish and United Kingdom Governments, 
Parliaments, wider stakeholders and our membership.   
 
This paper is in response to the Justice‟s Committee call for written evidence which is 
considering The Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) 
Regulations 2017 (Regulations). We thank the Justice Committee for providing the 
Society with the opportunity to comment and provide input.  
 
General comments 
 
Part 1 of the Criminal Justice (Scotland) Act 2016 (2016 Act) is being implemented on 
25 January 2018. It introduces significant changes to the current arrangements in 
relation to suspects‟ being interviewed rights to legal advice. These new procedures 
relate to the right of consultation with a solicitor at any time while in police custody, 
self-contained court procedures which can arise in relation to review of conditions of 
investigative liberations or bail undertakings and post-charge questioning.  
 
All these changes will provide significantly more effective protection for suspects‟ 
human rights in Scotland. More people will now have access to advice from a solicitor 
with the inclusion of safeguards for some of the most vulnerable in society who are 
now guaranteed access to a solicitor through the operation of section 33 (2) of the 
2016 Act. It provides that a person may not consent to being interviewed without 
having a solicitor present if they are: 

 under 16 years  

 16 or 17 years and under a supervision order or  

 over 16 years and owing to a mental disorder unable to understand sufficiently 
what is happening or communicate effectively with the police  

 
These provisions will also add to measures introduced earlier to safeguard the rights 
of suspects with the issue of the Letter of Rights for suspects (provided in a number of 
languages) which ensure that any suspect is made aware of their rights which includes 
their right of access to a solicitor (para 3).1  

                                            
1
 http://www.gov.scot/Resource/0042/00426560.pdf 
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These changes being brought in by the 2016 Act will result in an increase in the 
number of persons being entitled to legal advice. The Financial Memorandum to the 
Criminal Justice (Scotland) Bill estimated that an additional 163,360 people would be 
eligible to access legal advice. It recognised that not all of them will exercise their 
rights to solicitor access as they can of course decline access to advice. But the right 
of advice to a solicitor must be offered. The anticipated take-up rates for actual advice 
were estimated at 35% though to a large extent, that is unknown until such time as the 
2016 Act is in force and the implications of the changes in practice can be assessed. 
Additionally, under the 2016 Act, there are a number of other factors that may affect 
solicitors, in that: 

 when attending to provide advice to more vulnerable adults, this may well increase 
the time taken by solicitors at police stations; 

 six hour review periods may require increased advice  

 refusal of police bail could also extend the requirements for legal advice and  

 questioning after charge and police bail could also result in an additional 
requirement to provide further legal advice. 

 
Solicitors recognise that they will need to adapt their practices to meet the challenges 
of the changes being brought in by the 2016 Act. Since the number of clients requiring 
advice is expected to increase, this will have significant effects for our members‟ 
working practices in providing advice and potentially, representation at police stations 
24/7 365 days a year.  
 
Our members are committed to making the changes in the 2016 Act work effectively. 
Solicitors do need to be remunerated adequately for providing information, advice and 
representation (criminal legal assistance) as required.  
 
The Regulations seek to amend various regulations made under the Legal Aid 
(Scotland) Act 1986. Sections 3, 4, 5 and 6 respectively of the Regulations make the 
necessary changes to secure the structure and fees payable in respect of criminal 
legal assistance. Section 4A (5) of the Regulations introduces Part 111 consisting of 
two tables of fees setting out the fee rate for solicitors for criminal legal assistance 
(consisting of Assistance by way of representation, and advice and assistance). 
 
We would comment on the practical impact and fee levels proposed in these 
Regulations. 
 
Practical impact 
 
Publicly funded expenditure on police station advice is a small proportion of the overall 
expenditure on criminal legal aid. The total cost of legal aid in Scotland fell in 2016-
2017 to £135.7 million of which criminal legal aid formed approximately £85 million. 
Police station advice is only a small proportion of the overall costs. The Scottish Legal 
Aid Board (SLAB) has indicated that the additional cost to the Legal Aid Fund in 
respect of these Regulations will be £3.1 million2. These estimated costs will include 
not only criminal legal aid paid in respect of solicitors in private practice but also 

                                            
2
 The Business and Regulatory Impact Assessment in respect of the Regulations dated 8 November 

2017  
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includes the legal and running costs of solicitors employed by SLAB in the Solicitor 
Contact Line3 and the Public Defence Solicitors Office)  
 
Criminal legal assistance can be required at any time of day or night. This is highly 
disruptive for those solicitors involved.  
 
We had previously expressed considerable concerns about the equality and business 
and regulatory impact of these Regulations. A Business and Regulatory Impact 
Assessment (BRIA) but no Equality Impact Assessment) has subsequently been 
submitted in respect of these Regulations on 8 November 2017. It recognises under 
the Scottish Firms Impact Test that ‘if there is any impact as a result of these 
proposals [to bring in the Regulations] the majority of the providers affected are likely 
to be small providers (both small and micro sized businesses)’. Small businesses have 
less than 50 employees. Micro businesses have less than 10 employees.  
 
The BRIA recognises that these Regulations will have an impact on all criminal legal 
firms since none have more than 50 employees. This recognises earlier submissions 
made by the Law Society about the impact of these Regulations on the profession.  
 
These Regulations have therefore significant potential implications for solicitors in a 
number of ways:  

 Those solicitors who have childcare or carer responsibilities may have problems in 
being able to attend a police station out of hours; and 

 The approach that the Regulations take with regard to the „specified holiday‟ under 
para 2 of Part IV of the Regulations. The Regulations do not recognise court 
holidays or other religious festivals which may well impact on the availability and 
anti-social effect on solicitors.  

 
We understand that the Regulations make reference to public sector holidays, 
probably due to the way that SLAB‟s structure operates. We would consider that it 
would be better to make reference to the actual relevant local court holidays where the 
solicitor/firm is based.  

 When and where a person requires criminal legal assistance varies according to a 
number of factors such as commission and detection of the crime followed by the 
identification of the potential suspect. We show the progression of a case to 
promote an understanding as to what is involved for solicitors by way of the 
practical effects of providing advice:  

 
How is advice required?: Once a suspect is detained, arrested or attending 
voluntarily at a police station, the suspect has a statutory right to a private consultation 
with a solicitor before and at any other time during police questioning. The suspect 
may choose to waive his right to advice. If such a waiver is not exercised 
appropriately, any subsequent replies made by the suspect may well be evidentially 
inadmissible for court purposes. It is therefore vital for the criminal justice system that 
the procedures regarding right of advice secure fairness for the suspect.  
 
How is a solicitor contacted?: SLAB operates a 24 hour daily telephone contact 
system for notification of a suspect‟s detention by the police. If a suspect asks for a 
named solicitor, SLAB staff will contact the named solicitor or firm so that they can 

                                            
3
 The Solicitor Contact Line were £823 000 (SLAB Annual Accounts 2016-2017). These costs are only 

attributable to provision of the Police Station Duty Scheme.  
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arrange to assist the suspect if they choose to do so. This contact does and can arise 
at any hour of day or night, inclusive of any public holidays or personal arrangements 
and circumstances affecting the solicitor, as indicated above.  
 
What professional responsibilities does the solicitor have?: Where the named 
solicitor intends to assist the suspect, they will contact the police station to advise 
them of this within 30 minutes of receiving the call from SLAB. Advice can be given by 
phone. The provision of that advice can take any amount of time. Though the call has 
been received, as police stations are busy places, it may well not be possible to 
arrange to give advice to a suspect immediately even where the solicitor is 
immediately available. The suspect may be asleep. There may be no „charged‟ mobile 
phone. There may be other operational considerations such as the investigating officer 
changing shift or dealing with other cases. Frequently too, phone calls can be 
interrupted due to factors beyond everyone‟s control. The result is an impact on the 
actual time spent where the time spent on the legal advice element may be relatively 
small.  
 
Thereafter, if it in the professional judgment of a solicitor a personal attendance is 
required or indeed if the suspect requests it, a solicitor will be required to attend at a 
police station. The solicitor will inform the police that they will attend.  
 
Attendance times are estimated for travel at one hour (urban) / two hours (rural). This 
needs to consider availability of modes of transport and weather conditions as well as 
the time within the period of detention when the investigating officer considers that the 
interview may be likely to take place. This can be hard to judge in ongoing inquires 
such as serious crimes effectively leaving the solicitor on stand-by unpaid awaiting the 
requirement for his attendance at the police station. There are also personal 
arrangements to consider, such as the solicitor awaiting the return of a partner to allow 
for childcare duties or work or court commitments for the following morning.  
 
Interviews too seldom are straightforward. They may be delayed because of 
operational requirements of the police and health considerations for the suspect. 
There may be a need for substantial briefing from the police. Interviews can be and 
are interrupted due to requirements to obtain search warrants or consider medical 
examinations in sex offences.  What that means for the solicitor is that what might be 
anticipated as a short (relatively standard) interview can take much longer than 
unanticipated with consequential implications for family and professional requirements.  
 
Where the solicitor cannot attend: There are arrangements for SLAB under the duty 
scheme to cover that advice if required.  
 
This case scenario should show how onerous the police station duty can be for a legal 
profession who is committed to providing professional criminal assistance in the best 
interests of their client. There are clear benefits for the named solicitor to be in a 
position to provide criminal legal assistance where requested by a suspect. The most 
significant benefits are in early advice provision and support for their client at a time of 
need and in due course, continuity of representation with the inevitable economies of 
scale that this brings forward in avoiding unnecessary duplication or repetition of work. 
That may not always be possible but should be obtained wherever possible.  
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Fee levels 
 
The arrangements provided in the fee levels have not been increased since 1992 
dating before the creation of the Scottish Parliament. Since devolution, Scotland‟s laws 
and other parts of the legal system have gone through substantial reform, yet legal aid 
has not gone through a similar process. The police station duty scheme in place today 
was established in 2011 as a result of the Cadder case.  
 
The arrangements put in to support the police station scheme were complex and 
recognised to be on an interim basis pending substantial changes to the criminal 
justice system which are now coming in with the implementation of the 2016 Act. The 
Scottish Government were committed to reviewing these fees following the publication 
of the recommendation of the Carloway Review. That Review was published in 2011. 
These Regulations are due to commence in January 2018, almost seven years later. 
The complexity and bureaucracy of the structure of the fee arrangements as outlined 
above meant that fees around 70% of all criminal legal assistance cases were not 
claimed by the profession. The current arrangements which do need regularised have 
operated on the goodwill of the profession.  
 
Reflecting on the practical impact of the Regulations, we continue to propose that the 
viable rate of remuneration for solicitors in providing police station advice is the rate for 
the VIPER (Video Identity Parade Electronic Recording) parade. VIPER parades are 
usually carried out during office hours at a time when the solicitor would normally be 
working. The operation of the fee structure of VIPERs is complex but is set at £114 per 
hour. It does provide a basis for calculation what the fee level should be as it does 
take into account the disruptive and unplanned nature of the work.  
 
Payment of travel at half the rate otherwise available is also impractical. We refer to 
the estimated time travel implication as discussed above. There are a number of 
factors which have not been fully considered such as the location of the suspect‟s 
detention. The solicitor/firm might be based at one location. That does not mean that 
their client will not travel and may well be detained at a police station a distance from 
the solicitor‟s business or indeed home (when considering the out of hour requirement) 
address. Police operational requirements and centralisation of custody units may well 
mean that a suspect is moved from Edinburgh to Greenock for example. There are 
implications too arising from the gender of the accused and availability of holding cells 
at a police station that may affect the distance and time required by the solicitor to 
travel.  
 
Overall we believe that the level of fee proposed for police station advice in the 
Regulations risks the effective operation of the changes being made in the 2016 Act. 
The profession do need to be able to plan and put suitable and appropriate 
arrangements in place to service their clients. That has implications for their staffing 
levels as at present, criminal legal assistance is provided by a legally qualified solicitor. 
Members may require to arrange for staff to cover additional shifts as no one can be 
certain how the full effect of the changes in 2016 Act will impact with the number of 
suspects requiring advice and/or attendance.  
 
There is a need to ensure that there is effective and practical protection of suspects‟ 
rights that the 2016 Act intends. Remuneration for solicitors must take account of the 
requirements of the changing landscape and providing the effective professional 
service that the public expects and demands.  
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Written submission from the Scottish Legal aid Board 
 
Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 

2017 
 

 
 POLICE ARREST AND CUSTODY IS CHANGING 
 
CJ(S) Act makes 
most significant 
changes to arrest 
and custody 
procedures since 
1995 
 
Anyone in police 

custody will have 

the right to a 

private 

consultation with a 

solicitor at any 

time 

 
 
 

 

Part 1 of the Criminal Justice (Scotland) Act 2016 provides a 

number of changes to the arrest and custody procedures and 

provisions for persons coming into police custody.  

 

From 25 January 2018, anyone in police custody will have the 

right to a private consultation with a solicitor at any time. A 

solicitor consultation is only available to those being interviewed 

by the police at present.  

 

The Act also brings new provisions to allow court challenges for 

any conditions imposed on suspects released from police 

custody on investigative liberation (IL) and undertakings to 

appear in court. Suspects released in this way will have the right 

to make an application to the court to have the imposed 

conditions reviewed. Police Scotland will only be allowed to 

impose IL conditions they consider „necessary and 

proportionate‟. 

 

The Act will also allow Police Scotland or COPFS to make an 

application to the court to question a person after they have 

been charged with an offence, known as Post charge 

questioning (PCQ). This will largely be used when new or 

significant evidence comes to light after the initial charge. PCQ 

will be used mainly in Senior Investigating Officer (SIO) led 

serious indictable investigations such as murder, serious sexual 

offences, robbery and large-scale fraud enquiries. 

 

 

HOW WILL THESE REGULATIONS SUPPORT THE 
CHANGES? 

 
Regulations will 
enable solicitors 
to be fairly paid for 
police work under 
new procedures 
 
Regulations will 
provide legal aid 
cover for new 
arrangements 

 

The Criminal Legal Assistance (Miscellaneous Amendments) 

Regulations Scotland 2017 provide legal aid cover for the new 

arrangements and procedures relating to: 

 

 The right of consultation with a solicitor at any time while 

in police custody 

 The right to have a solicitor present at interview 

 Certain self-contained court procedures that can arise in 

relation to a review of conditions of investigative 
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liberation, bail undertakings and post charge questioning. 

 
 

CURRENT PAYMENT ARRANGEMENTS 
 
 
Only solicitors on 
the duty rota can 
currently claim 
A&A 
 
Current payment 
process is 
administratively 
cumbersome 
 
Only 36% of police 
station advice 
cases result in the 
solicitor making a 
claim 

 

The current way of paying solicitors for providing advice to 

clients being interviewed in police stations is under the Advice 

and Assistance (A&A) scheme (designed to cover advice from a 

solicitor but not representation). A&A was initially suited to 

police station advice in that it was designed to allow relatively 

modest levels of legal advice to be provided quickly without the 

full scrutiny of applications that would be necessary for legal aid 

for court proceedings. 

 

However, in some respects A&A is administratively 

cumbersome:  

 

• It requires the solicitor to arrange with SLAB in advance 

an appropriate level of funding. 

• This then has to be followed with an online application for 

advice and assistance for the case. 

• To get paid, the solicitor then has to prepare an account 

for the work carried out and send this to SLAB at a later 

date for consideration. 

• The account requires a breakdown of the individual 

elements of the fees claimed. These fees are paid on a 

“time and line” basis for work carried out at the rate of 

£11.60 per 15 minutes. 

• Travelling time at half this £11.60 quarter hourly rate, and 

mileage of 40p per mile, can also be claimed. 

 

The administration required for these cases under the current 

system is probably the reason why only about 36% of police 

station advice cases by private solicitors actually result in a 

claim being made to SLAB for payment. 

 

The current Police Station Duty Scheme arrangements are 

managed by the Scottish Legal Aid Board (SLAB) under section 

31(8) of the 1986 Act. A&A may only be provided in relation to 

those exercising their rights under section 15A of the Criminal 

Procedure (Scotland) Act 1995 by a solicitor arranged by SLAB. 

SLAB maintains a list of solicitors in a duty rota scheme 

whereby those solicitors are allocated a duty period. 

Additionally, SLAB directly employs a team of solicitors to 

operate the Solicitor Contact Line (SCL). The SCL acts as the 

handling interface for requests from Police Scotland, and 

arranges the duty cover through duty solicitors or SCL solicitors.  
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Although only duty solicitors may provide police station advice, 

most solicitors are on the duty lists and in the majority of cases 

clients will get advice from their solicitor of choice via the SCL.  

 

When these arrangements for police station advice were put in 

place in 2011, it was on an interim basis. A commitment was 

made to review the arrangements when the various reviews on 

the criminal justice system had been completed. The 

implementation of the CJ(S) Act marks the end of that process. 

 

 

PROPOSED NEW ARRANGEMENTS  
 
New system will 
reduce 
bureaucracy for 
both SLAB and 
solicitors  
 
New fees regime 
delivers many 
benefits for 
solicitors 
 
Fees will be 
claimed on a 
simpler, ‘block fee’ 
basis 
 
Fees will 
significantly 
increase payments 
to solicitors for 
police station work 
 
No significant 
concerns about 
the fees raised by 
solicitor firms 
during extensive 
round country 
consultation 
 
 

 

A review of the legal aid arrangements to fit the CJ(S) Act has 

provided the opportunity to introduce an improved system of 

block fees, which are the payment mechanism favoured by the 

Law Society of Scotland. In addition, the simplification of the 

fees and the system for granting advice and assistance and 

claiming fees for police station advice will reduce unnecessary 

bureaucracy for both solicitors and SLAB. 

 

Benefits to solicitors of the new arrangements: 

 

• Simplified application and payment process 

    Removing the need for the three-stage advice and 

assistance intimation, increase and time and line accounts 

process. Instead, introducing a simplified, one stage 

intimation & fee claim process. 

 

• Higher fee claim rate 

    Solicitors only claim for about 36% of all cases referred to 

them under advice and assistance. The new 

arrangements will be much easier for solicitors to make 

claims. This will reduce the proportion of relevant work 

undertaken by solicitors that goes un-claimed. 

 

• Increased fees on a predominantly fixed or block fee 

basis 

    Changing the fee structure to block fees is more efficient 

for solicitors and SLAB. Where comparisons can be 

made, the new fees offer some significant increases on 

the current A&A rates. An estimated £2.7million in 

additional fees and outlays is expected to be paid to 

solicitors as part of this package. 

 

• No financial eligibility test 

    All advice given to people in police stations will remain 

free and automatic. That means there is no financial 
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eligibility test, nor are there any client contributions. This 

reduces the administrative burden on solicitors.  

 

• Extension of the 33% premium rates to between 

7.00pm and 7.00am for weekday evenings, and for all 

day and night on weekends, and for eight national 

public holidays 

At present, premium rates are only available between 

10.00pm and 7.00am, and not at weekends or on any 

public holidays. 

    

• Mileage and up to two hours travelling time 

Paid in half hour blocks in addition to the new block fees. 
Travelling time beyond this is allowable but requires to be 
authorised by SLAB in advance. Where an attendance is 
paid at the premium rate, so for the first time will travel to 
and from that attendance. 

 

• New Fees for the new court procedures for variation 

of undertaking and liberation conditions, and post 

charge questioning 

 

• Solicitors will be able to claim fees for advising 

clients in police stations, even if they are not on a 

police station duty plan. 

 

         Further information on the proposed fees is included in the 

Appendix. 

 

 

HOW MUCH WILL THE NEW FEES COST? 
 
Against 
background of 
public finance 
pressures 
generally, new 
fees represent a 
very good package 
 

 

New fees are estimated to result in additional fees and outlays 
for police station work of £2.7m per year.  
 
Current fees and outlays were around £520,000 in 2016/17. 

 

CONSULTATION WITH THE LEGAL PROFESSION 
 
New legal aid 
arrangements 
have been 
thoroughly 
consulted on 
 

 

Meetings were held with the Law Society of Scotland‟s Legal 

Aid Team (LAT) to discuss new arrangements for police station 

duty in light of the commencement of the CJ(S) Act. Initial 

proposals were presented to the LAT on 8 March 2017. The fee 

levels in the original proposal were based on the legal aid fee 

costs in the financial memorandum of the Criminal Justice 
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Consultation has 
been with the Law 
Society and 
directly with legal 
aid firms 
 
Scottish 
Government 
improved its 
original offer 
 
Level of fees 
suggested by the 
Law Society was 
unreasonable 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
No solicitor has to 
be on call at any 
time unless they 
choose to do so 
 
Solicitors do not 
have to join the 
police station duty 
scheme 
 

(Scotland) Bill and equated to an additional cost of around 

£2.7m per annum to the legal aid fund. 

 

The Minister for Community Safety and Legal Affairs met with 

the Law Society on 14 March 2017 following which counter 

proposals were made by the Law Society. These proposals 

included a payment rate of £114 per hour for all police station 

work, a rate substantially higher than all other forms of legal aid. 

The Law Society‟s proposals have been costed at an additional 

cost of around £4.3m per annum. 

 

SG reconsidered their proposal and the counter proposal from 

LSS and agreed to the following improvements: 

 

• Extending the times when an unsocial time premium will be 

applied 

• Applying that unsocial time premium to travel time 

• Applying that unsocial time premium to telephone calls 

• Increasing the block fees from the original proposal 

 

The regulations raise the projected spend on police station 

advice from around £520,000 per annum in 2016/17 to an 

estimated £3.2m per annum. 

 

The revised proposals were fully discussed with the profession 

at a series of eight regional engagement events held over the 

summer. The SG also consulted on the proposals in the draft 

SSI. No fundamental concerns with the working of the new 

regulations were raised at these engagement events or during 

the SG consultation exercise. The level of block fees on offer 

was highlighted as a concern by some members of the 

profession, although this was not raised as an issue in most 

parts of the country. 

 

NEW CRIMINAL CODE OF PRACTICE SUPPORTS NON-
DUTY SCHEME SOLICITORS’ ACCESS TO POLICE 
STATION DUTY 
 

Solicitors and firms who wish to provide Criminal Legal 

Assistance must follow our Code of Practice. We have 

extensively revised and updated the Code after formal 

consultation, engagement events with the profession and 

discussion with the Law Society of Scotland.  

 

We have made significant changes to the Code to 

accommodate the profession‟s wishes. We see this as key to 

encouraging maximum participation in all types of police station 



 
J/S5/17/36/1 

 

27 

Solicitors who are 
not on the duty 
scheme can be 
called to provide 
police station 
advice if requested 
by a suspect, but 
are under no 
obligation to 
respond 
 
Solicitors who 
choose to be on 
the duty scheme 
are only required 
to respond during 
their allocated 
period of duty 
 
 

advice, as this is the best way to serve the general interests of 

those in police custody. 

 

Currently solicitors have to be on the duty scheme to provide 

police station advice. Under the new arrangements, this 

requirement will be removed.  

 

Where a suspect requests attendance by a named solicitor who 

is not on the duty scheme, the solicitor can also choose whether 

or not to respond. A duty solicitor will be called where a named 

solicitor is unable or decides not to respond. 

 

Changes to the duty arrangements were made following 

discussions with the profession. We had also suggested that 

solicitors or firms should either respond to police station calls or 

have a system, such as an outgoing voicemail message, that 

made clear that they were not available to do so. This was to 

help secure appropriate advice to those in police custody as 

quickly as possible. If it was clear that a solicitor was not 

available, the police could immediately advise the person in 

custody of that fact and ask whether they instead wanted the 

police to contact the Solicitor Contact Line to trigger the 

appropriate duty arrangements.  

The Society argued that the requirement to have an appropriate 
voicemail message was too onerous. We removed the 
requirement and the Code was amended. 

The revised draft of the Code is now with the Scottish 

Government for consideration by Ministers as required by 

section 25B of the Legal Aid (Scotland) Act 1986. 

 

NEW MODEL OF POLICE STATION LEGAL ADVICE 
 

The regulations create a new category of advice and assistance 

specifically designed for the delivery of legal advice to those in 

the police station to give effect to the new rights created by Part 

1 of the 2016 Act.  

 

SLAB knows that the current application and fee claim process 

can be off-putting. Our evidence suggests that many solicitors 

are foregoing payment of fees to which they would be entitled. 

The regulations maintain the universal and free availability of 

police station advice and, together with the new block fees, 

allow us to introduce a single system for intimating the provision 

of legal advice and making the appropriate payment claim at the 
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same time.   

 

This will be a quick and easy online application, similar to the 

current online court duty scheme claim process. 

 

WHAT HAPPENS IF THE REGULATIONS ARE NOT 
PASSED? 

 
Without these 
regulations, 
existing 
dispensations 
allowing free and 
universal police 
station advice will 
disappear 

 

Without the supporting legal aid regulations, police station 

advice could only be provided under standard advice and 

assistance. This would include the need for a means test, 

contributions, verification of income and capital, limited 

authorised expenditure and payment at current rates on a time 

and line basis.  

 

There would be no legal aid provision in place for the court 

aspects of the new arrangements introduced by the Act such as 

post charge questioning, review of investigative liberation 

conditions and review of bail undertakings. 

 

If these regulations are not passed and an application was 

received for one of the new arrangements then an urgent 

Ministerial determination would need to be considered. 

 

 
Kingsley Thomas 
Head of Criminal Legal Assistance 
7 December 2017 
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APPENDIX 

SUMMARY OF THE FEES THAT WILL BE AVAILABLE FOR POLICE STATION 
WORK 
 

There is further information below on the fees provided for in the Regulations before 

the Committee. 

 

Consultations under Section 44 only Fee          Weekday Evening/ 
Weekend/Public 
Holiday 

Standard fixed rate for consultation by whatever 
mechanism, i.e. telephone calls or attendances at 
the police station other than as below 

£30.00          
 
£39.90 

Standard fixed rate for attendances for section 44 
consultations with clients assessed to be 
vulnerable by the police 

£75.00           
 
£99.75 

 

Consultation or Attendance - 
Interview under Section 32 

Fee              Weekday Evening/ 
Weekend/Public 
Holiday 

Standard fixed rate for telephone 
calls 

 
£30.00          

 
£39.90 

Solicitor attendance at the police 
station for an interview  

- Up to 2 hours 
- Over 2 hours 

 
 
£115.00        
£200.00        

 
 
£152.95 
£266.00 

Exceptional provision over 4 
hours (excluding travel time) 

£200 plus £50 per 
hour (or part of 
hour) thereafter. 

£266 plus £66.50 
per hour (or part of 
hour) thereafter. 

Fee comparison – Existing A&A fees versus new block fees 
 
The chart below shows how these new block fees compare to the existing A&A fees 
for attendances in 15 minute blocks. The new fees will bring significant increases in 
virtually all cases. 
 



 
J/S5/17/36/1 

 

30 

 

Fee comparison – based on fees paid and attendance time 
 
Analysis of 2,282 recent accounts paid by SLAB for police station attendances shows: 

 18% of attendances are up to 30 minutes. The average increase for these 
cases under the new payments would be 643% 

 22% are between 30 and 60 minutes. The average increase would be 189% 

 22% are between 60 and 90 minutes.  The average increase would be 82%. 

 14% are between 90 minutes and 2 hours.  The average increase would be 
33% 

 19% are between 2 and 4 hours.  The average increase would be 22% 

 5% of cases take longer than 4 hours.  The average increase in cases taking up 
to 6 hours would be 16%. 

Fee comparison – based on length of attendance 
 
The chart below shows the increase in fees that would be payable for each length of 
attendance. For example, the fee payable in relation to 30 minutes is 396% higher 
than the current rate. The average increase is 190%. 
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Fees that will be available for challenges to post charge questioning and bail 
conditions 
 

Description of work Fee          With VAT 

Fee for all work in connection with an application but which 
does not proceed as far as a hearing 

£50.00          £60 

Fee for all work in connection with an application and which 
goes to a hearing before the sheriff 

£75.00          £90 

Fee for all work in connection with a second or subsequent 
court hearing 

£50.00          £60 

 

 The fee is payable once in relation to that matter 

 The fee is additional to other fees for other work, and is not subsumed 

 An exceptional provision to switch to full time and line will also be introduced 
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Written submission from the Society of Solicitors and Procurators of Stirling 
 

Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 
2017 

 
The Society of Solicitors and Procurators of Stirling does not believe that the 
remuneration levels provided for in the proposed Regulations are sufficient to allow for 
the effective and practical protection of the rights of suspects and we urge the 
Committee to reject the Regulations. The Scottish Government should revisit the 
matter so as to allow the making of appropriate arrangements.  
 
The Society adopts the arguments and responses of the Law Society of Scotland. 
 
Kenneth A R Dalling 
Dalling Solicitors 
5 December 2017 
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Written submission from the Society of Solicitors in the Supreme Courts 
of Scotland 

 
Criminal Legal Assistance (Miscellaneous Amendments) (Scotland) Regulations 

2017 
 

For over 230 years the Society of Solicitors in the Supreme Courts of Scotland (“SSC”, 
hereafter in this paper “the Society”) has been a significant part of the Scottish legal 
landscape. It has been involved in legal education and training and its members have 
contributed to upholding the integrity and distinctive nature of Scots Law. While based 
in Parliament House in Edinburgh, it draws its membership from all parts of the country 
and its members have appeared in every court in Scotland. The Society is a 
constituent part of the College of Justice in Scotland.  
 
Its aims include participation, as Collegiate members of the College, in seeking to 
maintain the highest possible standards of professional conduct and expertise in the 
conduct of business before the Supreme and Inferior Courts, and helping to strengthen 
and uphold the Law of Scotland and to encourage members both in public and 
professional life. It welcomes the opportunity of responding to the Scottish Legal Aid 
Board‟s consultation although it is concerned to note that, in respect of draft legislation 
issued to the profession on 5th December, responses are expected by 7th December. 
Given the length of time during which the issues regarding solicitor attendance at 
police stations has been under consideration, and given that the date of 25th January 
2018 as the inception of the new scheme was announced several weeks ago, it is 
extremely concerning that the Justice Committee expects full representations on this 
entirely new fee structure to be issued within barely 48 hours. In future, the Society 
and the profession will expect the government to allow a considerably longer time to 
make representations. 
 
As the Society has previously observed, compliance with these requirements by those 
also conducting court work will unquestionably be onerous. This is particularly the 
case where solicitors have child care responsibilities or responsibilities to family 
members that are elderly or disabled. Interviews are likely to take place at all hours, 
day or night. The police officers who conduct an interview in the early hours of the 
morning will virtually never expect to have spent all of the previous day or the next day 
giving evidence in court. The same cannot be aid of the solicitor. In order for the 
statutory provisions to function as designed, solicitors will be expected to provide legal 
services around the clock.  
 
In March 2017, we observed “In the absence of proper funding, similar to that offered 
to police casualty surgeons and other workers in essential services, the work will have 
to be carried out by court practitioners. This appears likely to conflict with employee 
rights granted in terms of the Working Time Regulations 1998”.  
 
In addition, the Society noted previously that a significant percentage of persons 
arrested on warrant have been subject to bail. In those cases, the Crown will almost 
always prosecute for a contravention of Section 27 (1) (a) of the 1995 Act. Even where 
the accused adduces a reasonable excuse for their failure to attend court and a trial 
diet is assigned, legal aid is not available for representation in the failure to attend 
proceedings. Despite this, it is now to become the duty of the solicitor to offer advice, 
including where requested face to face advice, immediately upon arrest.   
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Remuneration 

 
When we last responded to consultation we observed that the level of remuneration for 
solicitors is not a matter that has fallen within the Society‟s competence for many 
years, and we thus made no comment upon each of the specific fees as proposed and 
reported to the profession on 8th March 2017. We observed that those practising in the 
criminal courts have undertaken many years of study before qualifying, have 
undertaken in-office training before appearing in court and are required to provide 
evidence to their professional body of completion of a set amount of continuing 
professional development each year. In carrying out their duties to clients and to the 
courts they must be presumed to do so with a high degree of professionalism and 
integrity, and as such they are entitled to be remunerated at a level commensurate 
with their skill and responsibility. In particular, where professional legal advisers are 
expected to be available to offer advice to persons deprived of their liberty, and where 
this duty impacts upon their personal lives, they must expect proper reward. 
 
We note that the present fee proposals represent an increase from the previous ones, 
although there must remain some concern as to whether practitioners will in general 
be happy to accept an increase of 33% for unsocial hours work, when 50% would 
generally be regarded as the minimum increase in fees for work of this nature. The 
Society is aware that the Law Society of Scotland‟s Criminal Legal Aid Committee, 
which has undertaken research into the social benefits of legal aid and of the potential 
financial impact of these proposals upon its members, will be submitting its own 
response. As that body has more experience of the likely effect of the proposals upon 
both urban and rural legal aid practitioners, we propose that Ministers and the Justice 
Committee have regard to this information and any representations.   
 
The Society is encouraged to note that the new definition of “unsocial hours” 
encompasses all times outwith 7.00am to 7.00pm on normal working days that are not 
public holidays. This is likely in itself to be acceptable to many of our members, 
although it must be reiterated that inadequate time has been provided for proper 
consultation. If someone is expected by an organ of the state to waive their ECHR 
article 8 right to a private and family life by virtue of being a legal aid lawyer, they must 
expect in return that the state will provide them with a proper benefit in return. This is 
especially so where the person is expected to provide a proper professional service to 
a person in custody facing serious consequences. One member of this Society was 
recently obliged to leave home at 11.50pm to attend a police station for consultation in 
connection with a serious allegation. Following consultation, it emerged that the police 
doctor would not be in attendance for some hours and the interview with the suspect 
could not resume until he had taken scientific samples, consent for which was given 
after consultation. The result of this was that the practitioner, who was duty solicitor, 
left the police station after 6.15am and required to be in court before 10.00am.  
 
It can never be appropriate for such a massive disruption to normal living patterns, 
where the advice may be crucial to liberty and livelihood of a suspect/accused person, 
to attract remuneration at a level actively discouraging to the qualified professionals 
tasked with providing the service. 
 
David Lamb 
Secretary 
6 December 2017 
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Justice Committee 
 

36th Meeting, 2017 (Session 5), Tuesday 12 December 2017 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following affirmative instrument: 
 

 Police Investigations and Review Commissioner (Application and 
Modification of the Criminal Justice (Scotland) Act 2016) (Scotland) Order 
2017 [draft] 

 
Introduction 
 
2. This instrument is made under paragraph 7B of schedule 4 of the Police, Public 
Order and Criminal Justice (Scotland) Act 2006. The Order provides that where a 
member of the Police Investigations and Review Commissioner (PIRC) investigations 
staff is exercising the powers and privileges of a constable, Part 1 of the Criminal 
Justice (Scotland) Act 2016 applies to that member as if the power were exercised by 
a constable of the Police Service of Scotland. This ensures that the powers and duties 
in Part 1 apply to PIRC criminal investigations as they apply to other criminal 
investigations.    
 
3. The Order also makes a number of modifications to Part 1 as it applies to PIRC 
staff.  These are mainly concerned with ensuring that where a provision in Part 1 relies 
on the rank structure within the Police Service, that provision, in its application to PIRC 
staff, takes account of the different hierarchical structure within the PIRC. 
 
4. Further details on the purpose of the instrument can be found in Annexe A. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
5. The Delegated Powers and Law Reform Committee considered this instrument 
at its meeting on 5 December 2017 and agreed that it did not need to draw it to the 
attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
6. The Justice Committee is required to report to the Parliament on the instrument 
by 9 January 2018. The Cabinet Secretary for Justice has lodged motion S5M-09393 
proposing that the Committee recommends approval of the instrument. The Cabinet 
Secretary is due to attend the meeting on 12 December to answer any questions on 
the instrument and to move the motion for approval. 
 
7. It is for the Committee to decide whether or not to agree to the motion, and then 
to report to the Parliament by 9 January 2018. Thereafter, the Parliament will be 
invited to approve the instrument. 
 

http://www.legislation.gov.uk/sdsi/2017/9780111037430/contents
http://www.legislation.gov.uk/sdsi/2017/9780111037430/contents
http://www.legislation.gov.uk/sdsi/2017/9780111037430/contents
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8. The Committee is asked to delegate to the Convener authority to approve 
the report on the instrument for publication. 
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ANNEXE A 
Policy Note 

 
Police Investigations and Review Commissioner (Application and Modification 

of the Criminal Justice (Scotland) Act 2016) (Scotland) Order 2017 [draft] 
 
Policy Objectives  
 
1. Part 1 of the Criminal Justice (Scotland) Act 2016 includes provisions on the 

powers of the police to arrest, hold in custody and question a person suspected 
of an offence. The PIRC can undertake criminal investigations into persons 
serving with the police if instructed to do so by the procurator fiscal. The 
requirements of Part 1 of the 2016 Act need to extend to cover PIRC 
investigative staff undertaking such investigations to ensure that the same 
processes apply as would apply if the Police Service were investigating a crime, 
and to ensure that individuals serving with the police are afforded the same 
rights as everybody else in this context.   

 
2. On a practical level, while the Order ensures that PIRC investigators have all 

the necessary powers and responsibilities as regards holding suspects in 
custody, it is likely that PIRC investigative staff would use Police Service of 
Scotland custody facilities for these purposes.  A memorandum of 
understanding between the Police Service and the PIRC will set out how that 
arrangement is to be managed and implemented. That will include measures to 
secure the proper care and welfare of any detainee throughout a PIRC 
investigation.  Whatever these practical arrangements may be, it will be PIRC 
investigators who will make the decisions on any investigative requirements.  

 
Consultation 
 
3. The Scottish Government have not undertaken any formal consultation on this 

Order as it is simply makes clear that PIRC investigators when undertaking a 
criminal investigation into a person serving with the police are covered by the 
requirements of the relevant sections of the Criminal Justice (Scotland) Act 
2016, which was subject to prior consultation. 

 
4. A working group involving relevant practitioners was established by Scottish 

Government to consider the requirement of this Order. The membership 
consisted of representatives of the Crown Office and Procurator Fiscal Service, 
Police Investigations and Review Commissioner and Police Scotland.     

 
Content of the Order  
 
5. This Order provides that where a member of the PIRC’s investigations staff is 

exercising the powers and privileges of a constable, Part 1 of the 2016 Act 
applies to that member as if the power were exercised by a constable of the 
Police Service of Scotland.  This ensures that the powers and duties in Part 1 
apply to PIRC criminal investigations as they apply to other criminal 
investigations.    

 
6. The Order also makes a number of modifications of Part 1 as it applies to PIRC 

staff.  These are mainly concerned with ensuring that where a provision in Part 
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1 relies on the rank structure within the Police Service, that provision, in its 
application to PIRC staff, takes account of the different hierarchical structure 
within the PIRC.  

 
Impact Assessment  
 
7. No business or equality assessment is required for this Order. Those 

assessments were provided for the Criminal Justice (Scotland) Act 2016 and 
are not required for this Order, which simply  extends the provisions to cover 
PIRC investigations into persons serving with the police and ensure police 
officers subject to PIRC investigations into alleged criminality are provided with 
the same safeguards as members of the public. 

 
Financial Effects  
 
8. Any financial impacts will be very minimal with no impact on funding.  
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Justice Committee 
 

36th Meeting, 2017 (Session 5) Tuesday 12 December 2017 
 

Domestic Abuse (Scotland) Bill – Stage 2 
 

Correspondence from the Lord President 
 
I refer to the above and take this opportunity to provide further information to the 
Justice Committee on the proposed amendments, numbers 27 and 28, by Claire 
Baker MSP.  
 
I fully support the proposition that domestic abuse cases should be dealt with 
promptly and efficiently by the courts.  However, the proposed amendments cause 
me considerable concern.   
 
The amendments, if passed, will undermine the independence of the judiciary and 
encroach upon my role as Head of the Scottish Judiciary to make and maintain 
arrangements for securing the efficient disposal of business in the Scottish courts in 
terms of the Judiciary and Courts (Scotland) Act 2008. 
 
The constitutional principle of the independence of the judiciary, as now recognised 
and enshrined in section 1(1) of the 2008 Act, is of fundamental importance. Section 
1 of the Act is headed “Guarantee of continued judicial independence” and 
subsection (1) requires all Scottish Ministers and the members of the Scottish 
Parliament to uphold the independence of the judiciary.  If Ministers were to seek to 
direct how I manage the business of the courts, that would undermine my statutory 
responsibilities.   
 
The management of business in the courts is a judicial responsibility.  The proposed 
amendment is at odds with section 2(2) of the 2008 Act, which places responsibility 
for securing the efficient disposal of business in the Scottish courts in general in the 
hands of the Lord President and, within each sheriffdom, the sheriff principal.    It is 
for sheriffs principal at local level to manage the efficient disposal of criminal, 
including domestic abuse, cases.  
 
Sheriffs principal, in making the necessary arrangements within court programmes 
take account of the different volumes of business at a local level. This is important 
for the delivery of targeted, local justice. All sheriffdoms currently have specific 
arrangements in every court to deal with domestic abuse cases as a priority, ring 
fencing priority slots within the local court programme as necessary.  The only 
exceptions are the four island courts of Kirkwall, Portree, Lochmaddy and 
Stornoway, where criminal business is such that domestic abuse trials can invariably 
be dealt with as a priority, as and when they arise. 
 
I attach Annex A which provides details of the number of court cases with a 
domestic abuse aggravator registered per court for 2016/17. This illustrates the 
variable picture in different courts, and the need for court programming which takes 
account of local needs.   
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Where the volume of cases merits it, sheriffs principal can arrange for the 
establishment of dedicated domestic abuse trial and procedural courts.  This 
ensures the efficient operation of local court business without imposing arbitrary 
requirements for victims and witnesses to travel more than is necessary within a 
sheriffdom.  
 
Working in collaboration with justice partners, and with the appropriate funding 
support from the Scottish Government, SCTS has managed to reduce and maintain 
the waiting period for domestic abuse cases between the pleading and trial diets, 
across the country, to an optimum of between 8 to 10 weeks. 
 
Just under 25% of the summary criminal cases registered in sheriff courts for 
2017/18 to date included a domestic abuse aggravator. This means that domestic 
abuse cases, unfortunately, are one of the most common types of case coming 
before the courts.  
 
Sheriffs across Scotland are well equipped to deal with domestic abuse cases. The 
Judicial Institute has provided intensive domestic abuse education to all sheriffs 
through a range of dedicated courses, whilst ensuring that specific domestic abuse 
issues are incorporated into wider courses focussing on vulnerable witnesses, 
courtroom technology and sentencing. Domestic abuse features in the induction 
training of all new members of the judiciary.  
 
The Judicial Institute works with a wide range of domestic abuse experts from other 
jurisdictions, academia and voluntary support organisations to ensure that judicial 
education reflects the emerging understanding of domestic abuse and international 
best practice.  In particular, all summary sheriffs have received a full one day 
module of training on domestic abuse, which included facilitation by a representative 
from Scottish Women’s Aid. A representative from Scottish Women’s Aid recently 
addressed members of the judiciary who attended a sentencing training module on 
the topic of non-harassment orders in domestic abuse cases.  I will continue to place 
a high priority on judicial education in this field.   
 
I hope that this information will be of assistance to you in your deliberations. 
 
The Rt Hon Lord Carloway 
Lord President 
7 December 2017 
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Annex A  

 
Numbers of  cases with domestic abuse 
aggravators registered 2016/2017 

Courts  

Less than 26 p.a. 

 (On average < one a fortnight)  

Banff, Lochmaddy, Portree 

More than 26, but less than 52 p.a. 

(On average < one a week) 

Fort William, Kirkwall, Lerwick, Stornoway, 
Campbeltown, Oban 

More than 52, but less than 250 p.a. 

(On average < one a court day) 

Tain, Wick, Jedburgh, Selkirk, Greenock , Lanark, 
Stranraer, Alloa, Stirling 

More than 250, but less than 500 p.a. 

 

Elgin, Inverness, Peterhead, Dumbarton, Ayr, 
Dumfries, Dunfermline, Forfar, Perth 

More than 500, but less than 1000 p.a. 

 

Aberdeen,  Livingston, Kilmarnock, Paisley, Airdrie, 
Dundee, Falkirk, Kirkcaldy 

More than 1000, but less than 2000 p.a. Edinburgh, Hamilton, 

More than 2000 p.a. 

(On average > eight a court day) 

Glasgow 
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Justice Committee 

36th Meeting, 2017 (Session 5), Tuesday 12 December 2017 

Offensive Behaviour at Football and Threatening Communications (Repeal) 

(Scotland) Bill 

Note by the clerk 

Introduction 

1. James Kelly MSP introduced the Offensive Behaviour at Football and 

Threatening Communications (Repeal) (Scotland) Bill1 in the Scottish 

Parliament on 21 June 2017. The Parliamentary Bureau designated the 

Justice Committee as lead committee for Stage 1 scrutiny of the Bill on 

27 June 2017. 

 

2. The Committee considered its overall approach to scrutiny of the Bill at Stage 

1 at its meeting on 27 June 2017 and issued a call for evidence. The call for 

evidence closed on 18 August 2017. Responses are published on the 

Committee’s webpage. 

Justice Committee consideration 

3. At its meeting of 3 October 2017, the Committee heard from two panels of 

witnesses. The first panel was Police Scotland and the Crown Office and 

Procurator Fiscal Service (COPFS). The second panel comprised 

representatives of Fans Against Criminalisation, the Scottish Football 

Supporters Association and Supporters Direct Scotland.   

 

4. At its meeting of 24 October, the Committee heard from representatives of 
BEMIS Scotland, Scottish Disabled Supporters' Association, Scottish 
Women's Convention, Stonewall Scotland and SACRO.   

5. At its meeting of 7 November, the Committee took evidence from two panels 

of witnesses. The first panel comprised representatives of the Scottish 

Women’s Convention, the Equality and Human Rights Commission, the 

Scottish Council of Jewish Communities, the Catholic Bishops’ Conference of 

Scotland, and the Church of Scotland’s Church & Society Council. The 

second panel comprised representatives of the Glasgow Bar Association and 

the Law Society of Scotland, and Professor Fiona Leverick, Professor of 

Criminal Law and Criminal Justice, University of Glasgow. 

 

6. At its meeting of 14 November, the Committee took evidence from Dr Stuart 

Waiton, Senior Lecturer, Division of Sociology, School of Social and Health 

Sciences, University of Abertay Dundee; Andrew Tickell, Lecturer in Law, 

Glasgow Caledonian University; Dr Joseph Webster, Lecturer in 

                                                           
1
 http://www.parliament.scot/parliamentarybusiness/Bills/105269.aspx  

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105631.aspx
http://www.parliament.scot/parliamentarybusiness/Bills/105269.aspx
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Anthropology, Queen's University Belfast, and Dr John Kelly, Lecturer in Sport 

Policy, Management and International Development, University of Edinburgh. 

 

7. At its meeting of 5 December, the Committee took evidence from Annabelle 

Ewing MSP, Minister for Community Safety and Legal Affairs, and officials.  

 

8. At its meeting of 12 December, the Committee will take evidence from the 

member in charge of the Bill, James Kelly MSP. This will be the final oral 

evidence session scrutinising the Bill. The Stage 1 deadline for the Bill is 

Friday 26 January 2017. 

 

9. Official Reports of all meetings will be published on the Committee’s 

webpage. 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/99796.aspx
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Justice Committee 

36th Meeting, 2017 (Session 5), Tuesday 12 December 2017 

Feedback from the Justice Sub-Committee on Policing 

Note by the clerk 

 

1. The Justice Sub-Committee on Policing met on 7 December 2017 when it held an 
evidence session on Police Scotland’s custody provision. 

 
2. The Sub-Committee took evidence from Police Scotland, the Scottish Police 

Federation, UNISON Scotland, and Positive Prison? Positive Future. 
 

3. The Sub-Committee heard about the role and work of the custody division, which 
was established when Police Scotland was formed.  
 

4. During a previous evidence session on the police service’s financial planning for 
2018-19 the Sub-Committee heard that due to a reduction in the geographical 
locations in which prisoners can be held, prisoners were routinely conveyed over 
longer distances than would seem acceptable.   

 
5. The Sub-Committee scheduled this evidence session to consider custody 

provision in more detail, specifically the impact on the welfare and care of 
prisoners in custody and during transportation. 

 
6. The Sub-Committee will next meet on 18 January 2018, when it intends to hold 

an evidence session on HM Inspectorate of Constabulary’s report on undercover 
policing.  
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